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Imagine that you’re a witness in a case and asked to give a videotaped deposition. Because
of the questions asked, you reveal embarrassing information of a personal nature. The
deposition is not filed with the court and never made part of the public record. Nonetheless,
one day you receive an e-mail with a video attachment from your mother and learn that
not only has someone publicized your testimony, but it’s available to the world on YouTube. 

Years ago, such widespread dissemination of deposition testimony was impossible. Not any
more. Welcome to the 21st century and the instant availability of everything digital, including
videotaped depositions. In this digital age, questions about an individual deponent’s right to
privacy are more important than ever. 

Thousands of digital deposition transcripts and videos exist on servers and hard drives across
the world, and the volume of such data is growing every day. So is the ease with which 
such data can be searched. If you want to find the most current techniques of searching for
embarrassing video and using it to dramatic effect, watch the Daily Show with John Stewart.
Those techniques are very much part of a trial lawyer’s toolkit. Technology and the Internet
have created an environment where the sharing of transcripts and videos is easier than ever
before, which raises a number of important questions:

� Who owns deposition transcripts and video?
� Who has the right to access them?
� What laws govern their use?
� Do protective orders work to protect the witness?

Existing law provides a framework for analyzing these questions, but, not surprisingly,
current legal authority doesn’t fully address the challenges presented by digitization.
Statutory privacy protections, notice provisions in statutes,1 and common law torts are all
implicated. Best practices can limit the risk of unwelcome disclosure and potential liability
to those who exploit available content.

Ground rules for access, use and sharing of digital depositions

Existing law provides a
framework for analyzing
these questions, but, 
not surprisingly, current 
legal authority doesn’t fully
address the challenges 
presented by digitization.

1 See California C.C.P. § 2025.570 (b), which requires that the reporter give notice to all parties attending
the deposition and the deponent that a copy of the deposition is being sought, the name of the person
requesting a copy, and the right to seek a protective order. If no protective order is served within 30
days of mailing the notice, the reporter, upon receiving payment, can release the deposition to the 
person requesting a copy. C.C.P. § 2025.570(c). 
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The candidates for owner-
ship, or joint ownership, of
a deposition include the
court reporter, the party pay-
ing the court reporter, the
court itself, the lawyer tak-
ing the deposition, the wit-
ness, and perhaps others as
well. Maybe no one actually
owns the deposition.

Who owns a deposition?

Privacy laws and the law of intellectual property guide us in addressing questions of
ownership. The candidates for ownership, or joint ownership, of a deposition include the court
reporter, the party paying the court reporter, the court itself, the lawyer taking the deposition,
the witness, and perhaps others as well. Maybe no one actually owns the deposition.

The Federal Rules of Civil Procedure (“FRCP” or “Rules”) do not address the ownership of
depositions. Nonetheless, from the language found in FRCP 30, there is an argument that
the court itself owns or controls the transcript and the video:

1. The attorney may notice depositions only when permitted to do so.2

2. The Rules set out how notice is to be given and what is to be included in the notice.3

3. The Rules indicate how the testimony may be recorded.4

4. The Rules set out that the deposition must be conducted before an officer of the court,
as well as the court officer’s duties with respect to recording, before, during and after the
testimony.5

5. The Rules instruct the attorneys how to proceed with questioning during the deposition.6

6. The Rules instruct the court reporter to place the original in a sealed envelope and
deliver it to the noticing attorney.7

7. The Rules allow the court reporter to charge a fee for any copies requested by a party or
the deponent.8

Court rules thus provide the necessary foundation for the creation of the deposition content.
Without these rules, depositions would not exist. (Note that the person who transcribes the
deposition is a court reporter, establishing independence from everyone else involved in
the process and carrying certain duties to a governmental entity to comport oneself in
compliance with certain established rules.) There is little doubt that courts have the ultimate
authority over what happens to a transcript and have the power, rarely exercised, to seal or
order the destruction of a deposition. At the same time, courts have little interest in
enmeshing themselves in the free market by which court reporters make a portion of their
livelihood – the sale of depositions. 

The Rules also support an argument that the court reporter has ownership rights. The Rules
require that the court reporter maintain possession of the stenographic notes for a set period
of time and provide the means for them to sell copies of the deposition transcripts. On the
other hand, the Rules also provide that the requesting attorney maintain the original of the
deposition for possible court use later. So there is an argument that the attorney or the
client has some ownership rights too.

The federal rule where the attorney keeps the original differs from the rules or customs in
some states, where the court reporter is sometimes the custodian of the original and delivers
the original, upon request, to the court and to no one else. 

2 FRCP 30(a)(1).
3 FRCP 30(b)(1).
4 FRCP 30(b)(2)-(4).
5 FRCP 30(b)(5).
6 FRCP 30(c)(1).
7 FRCP 30(f)(1).
8 FRCP 30(f)(3). 



5

Once a deposition is filed
with the court, providing 
that it is not subject to a 
protective order, it is then
subject to public inspection,
copying or at times is made
publicly available on a court
Web site. But what if the
deposition was never filed
with the court?

A case addressing some of these questions was decided in the 1970s – Lipman v. Commonwealth
of Massachusetts.9 Lipman had transcribed the testimony taken in connection with the
state’s investigation of the drowning of Mary Jo Kopechne, who was with Senator Edward
Kennedy at the time of her death. The court offered copies of the transcripts for sale.
Lipman moved for an injunction to block the sales claiming “both a property right and 
a common law copyright interest in the transcript.”10

Both of Lipman’s arguments were rejected. The copyright argument was dispensed with in
short order, the court concluding there was no “originality” in the transcript. The claim that
the reporter has a property or contract right was considered “more substantial” by the court,
but because there was no express contract as to who owned the transcript, the court reporter
was left to argue that there was a universal custom that court reporters alone sell copies of
transcripts to those who want them. This was not accepted by the court, finding that it is
one thing when transcripts are sold at an established rate, but something else when a court
reporter tries to profit from selling a highly sought after transcript. Thus here, on a unique
set of facts, the court itself was permitted to sell the transcript.

The result in Lipman, where the request for an injunction was denied, is the likely result in
any case where a court, court reporter or party has an unrestricted copy of a deposition and
someone asks a court to limit dissemination of the transcript. 

Who has the right to access depositions?

As a general rule, although the public traditionally has a right to attend judicial proceedings,
pretrial depositions and interrogatories are not public components of a civil trial, and as 
a result, pretrial discovery proceedings are generally conducted in private as a matter of
modern practice.12 The FRCP specifically provide that the reporter may only provide a copy
of a deposition to a party or the deponent, not anyone else, unless otherwise ordered by the
court.13 The reporter is an “Officer of the Court” pursuant to FRCP 28 and therefore is subject
to the supervision of the court and must abide by its rules and directives.

Once a deposition is filed with the court, providing that deposition is not subject to a
protective order, it is then subject to public inspection, copying, or at times is made publicly
available on a court Web site. Court proceedings, and the papers filed in those proceedings,
are open to the public and anyone has the right to watch and listen.14 But what if the
deposition was never filed with the court?

Ground rules for access, use and sharing of digital depositions

9 475 F.2d 565 (1st Cir. 1973).
10 Lipman v. Commonwealth of Massachusetts, 475 F.2d at 568.
11 Id.
12 See, Felling v. Knight, 211 F.R.D. 552, 553 (S.D. Ind. 2003); New York v. Microsoft, 206 F.R.D. 19, 22

(D.D.C. 2002); Seattle Times, Co. v. Rhinehart, 467 U.S. 20, 33, 104 S.Ct. 2199, 81 L.Ed.2d 17 (1984).
Moreover, FRCP 5(d) mandates that court reporters must refrain from filing with the court depositions
taken in a case unless a deposition is part of a motion or other court proceeding.

13 FRCP 30(f)(3). For State law examples, see Georgia Statutes § 9-11-30(f)(2), Ill. Supreme Court Rules §
208(c), Mo. Supreme Court Rule § 57(g)(4), NY CPLR §3116(b).

14 See, Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) (reversing closure of criminal trial on 
First Amendment grounds noting “historically both civil and criminal trials have been presumptively
open”); Lugosch v. Pyramid Company of Onondaga, 435 F.3d 110, 126 (2d Cir. 2006) (“we hold that 
documents submitted to a court in support of or in opposition to a motion for summary judgment 
are judicial documents to which a presumption of immediate public access attaches under both the
common law and the First Amendment”). 



6

Frequently, litigation concludes prior to any substantial court intervention or with minimal
court intervention. A plaintiff commences a lawsuit with the filing of a complaint, the
defendant files an answer and a discovery schedule is set. The parties conduct depositions,
answer interrogatories and exchange documents relevant to the lawsuit. The case then
settles. Often times the only documents filed with the court are the pleadings, motions and
an order of dismissal. 

To answer this question of access to non-filed documents (which could include depositions),
courts have applied a variety of tests. The Third Circuit “focused on the technical question
of whether a document is physically on file with court.”15 In this case, the parties settled the
matter and constructed a settlement agreement without any court intervention or input.
Nor did they file the agreement with the court. Accordingly, the court found the settlement
agreement was not a judicial record and not accessible to the public.

The First Circuit has held that documents must have a role in the adjudication process in
order to be accessible and determined that as discovery The First Circuit applied the bright-
line standard that documents such as depositions have no such role, they are therefore not
accessible to the public.16 Documents filed with the court have a role in the adjudication
process and are accessible. Those not filed are not.17

The Second Circuit adopts a two-prong balancing test, finding that the failure to file a
document with the court is not dispositive of the access question. First, the court stated 
that weight must be accorded to the presumption of open access. The court held that “the
presumption of access must be governed by the role of the material at issue in the exercise
of Article III judicial power and the resultant value of such information to those monitoring
the federal courts. Generally, the information will fall somewhere on a continuum from
matters that directly affect an adjudication to matters that come within a court’s purview
solely to insure their irrelevance.”18 The court continued, “Documents that play no role in
the performance of Article III functions, such as those passed between the parties in discovery,
lie entirely beyond the presumption’s reach.”19

As its second prong, the court then looks to the countervailing factors to be balanced against
the presumption of access. Included in this prong are two factors: the danger of impairing
law enforcement or judicial efficiency and the privacy interests of those resisting disclosure.20

In the civil context, the privacy factor is applicable. “In determining the weight to be
accorded an assertion of a right of privacy, courts should first consider the degree to which
the subject matter is traditionally considered private rather than public” along with the
nature and degree of injury to the party if information is released.21 This also weighs in 
favor of not giving access to depositions.

However, even if depositions in a case were never filed with the court as part of a motion 
or other proceeding, the public still has a right to intervene in a case to obtain discovery
privately exchanged between the parties and not filed with the court, particularly in cases
that are in the public eye.22 This “public’s right to know” arises even after cases have settled
and even where the information was never disclosed to the court. 

To answer the question 
of access to non-filed 
documents (which could
include depositions), 
courts have applied a 
variety of tests.

15 Pansy v. Borough of Stroudsburg, 23 F.3d 772, 782 (3rd Cir. 1994).
16 Anderson v. Cryovac, Inc., 805 F.2d 1, 13 (1st Cir. 1986).
17 F.T.C. v. Standard Financial Management Corp., 830 F.2d 404 (1st Cir. 1987).
18 United States v. Amodeo, 71 F.3d 1044, 1049 (2d Cir. 1995) (Amodeo II).
19 Amodeo II, 71 F.3d at 1050.
20 Id.
21 Id. at 1051.
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One such case involved controversial Indiana University’s former basketball coach Bobby
Knight. A former assistant coach, Ronald Felling, brought a lawsuit against Coach Knight
alleging constitutional and common law tort claims. FRCP 26(c) was used by Coach Knight to
temporarily restrict access to videotaped depositions of him and his assistant coaches after a
local NBC affiliate, WHTR, intervened in the proceeding and requested copies of the video and
transcripts of the depositions. The court initially agreed to release the transcripts to the public,
but denied the release of the videotapes.23 The case then settled in 2002 and WHTR then sought
to vacate the protective order and obtain the videotapes.24 WTHR prevailed. The court con-
cluded that good cause no longer existed for a protective order. The passage of time, Knight’s
subsequent termination as head coach and the resolution of the case changed the balance.

As Felling illustrates, a deposition video might end up on the evening news even if it never
became public as part of a court proceeding. 

What laws govern the use of depositions? 

Deponents, their employers, court reporters, lawyers and clients all may claim ownership
rights to a deposition. All of these parties may claim the right to limit the use or use, limit
the distribution or distribute, or limit the sale or sell deposition transcripts. 

For court reporters, regardless of ownership, pretrial depositions must be handled according
to the FRCP at least in the Federal Courts. The Rules provide that the reporter “must”
provide a copy to a party or the deponent.25 The reporter is an “officer of the court”
pursuant to FRCP 28 and therefore is subject to the supervision of the court and must abide
by its rules and edicts. Many state statutes follow the federal rule and specifically name who
a reporter may provide a transcript to. Therefore, a narrow reading of the rules could
prohibit the open sale or distribution of transcripts by court reporters. 

What if a deposition is sold by a reporter and the deponent sues claiming a violation of his
or her privacy rights? One can certainly imagine non-frivolous privacy claims such as public
disclosure of one’s medical condition or substance abuse history. Liability might be imposed
for the improper dissemination when the disclosure involves information which is protected
by statute.26 Or, the disclosure may violate common law tort principles of privacy such as
public disclosure of a private fact.27

States either have adopted some form of common law privacy protections or have heightened
Constitutional or statutory protections for privacy. Although the reporter is an officer of the
court, the reporter does not get “officer of the court” immunity for improper disclosure.28

Thus, what happens if a reporter discloses a transcript to a third party when the deponent
reveals he has HIV? Liability may attach for such conduct, and there will not likely be
immunity for the disclosure.

Ground rules for access, use and sharing of digital depositions

Deponents, their employers,
court reporters, lawyers 
and clients all may claim
ownership rights to a 
deposition. For court
reporters, regardless of 
ownership, pretrial deposi-
tions must be handled
according to the FRCP.

22 Felling v. Knight, 211 F.R.D. at 553-554; Citizens First National Bank of Princeton v. Cincinnati Insurance Co.,
178 F.3d 943-945 (7th Cir. 1999); Grove Fresh Distributors, Inc. v. Everfresh Juice Co., 24 F.3d 893, 897 
(7th Cir. 1994).

23 Felling v. Knight, 2001 WL 1782360 (S.D. Ind. 2001).
24 Felling v. Knight, 211 F.R.D. 552 (S.D. Ind. 2003).
25 FRCP 30(f)(3).
26 Medical information in violation of HIPAA, alcohol or drug treatment information, or mental health

information are examples.
27 Doe v. Delie, 257 F.3d 309, 317 (3rd Cir. 2001).
28 Antoine v. Byers & Anderson Inc., 113 U.S. 429, 437 (1993); but see, Yang v. Fields, 2008 WL 519313

(because California’s deposition rules vary there may be stronger arguments of immunity on behalf of
a reporter.)
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The rights of parties, 
deponents and their counsel
to distribute a deposition of
itself or an opposing party 
are not addressed specifically
by rule, but rather by 
case law.

The rights of parties, deponents and their counsel to distribute their own deposition or of
an opposing party, are not addressed specifically by rule, but by case law. Barring a
protective order or other specific statutory provision mentioned above, courts favor open
access if the deposition is a “judicial record” giving rise to the common law presumption of
a public right to free access (and publication),29 so long as the party distributing the
deposition is not seeking commercial gain.30

In Flaherty v. Seroussi 31, plaintiff sought to depose the defendant, a mayor of a local town,
and record the same via videotape. Plaintiff’s counsel made statements to the local media
stating that he relished the opportunity to depose the defendant and that he was going to
concentrate his efforts “on knocking Mayor Seroussi’s teeth down his throat.”32 Counsel
readily admitted his intention to publicize the Mayor’s deposition.33 The defendant moved
the court for a protective order barring the release of his videotaped deposition. The court
denied the defendant’s motion for a protective order, finding that he failed to establish good
cause that the level of discomfort or embarrassment from the release of the videotape was
substantial.34

A similar result occurred in Condit v. Dunne.34 Plaintiff, an ex-congressman, sought the release
and publication of the videotaped deposition of the defendant, a commentator, in a
defamation action brought by plaintiff. The parties agreed to release the text transcript of
the defendant’s deposition, but the defendant sought a protective order from the court
barring release of the videotape claiming such a release would embarrass him, deprive him
of a fair trial and taint the potential jury pool. Plaintiff’s counsel discussed the deposition
with the press and the defendant interpreted this as a threat to release the videotape. 

The court denied the defendant’s motion finding the possible embarrassment was not
substantial as any release was speculation at this point, that the jury pool would not be
tainted as it was speculation regarding how the videotape would be received by the public,
and that this was a case of public concern, which required public access. The defendant
failed to establish sufficient good cause, in spite of the fact that the court found that the
videotape portion of the deposition (not the transcript) was not a “judicial record.” Again,
finding a document or other pretrial matter to be a “judicial record” gives rise to the
common law presumption of a public right to free access to that document or matter.36

Deposition sharing 
Attorneys frequently are members of legal organizations devoted to certain practices areas
such as intellectual property, personal injury, mass torts and class action. Many of these
organizations maintain deposition banks which members can access. The vast majority of
these depositions involve the testimony of experts, many of which were never filed with the
court. Generally, as a member of such an organization, a member must place two
depositions in the bank to receive the two from the bank. This practice is decades old. Most

29 United States v. Amodeo, 44 F.3d 141 (2d Cir. 1995) (Amodeo I).
30 Paisley Part Enters., Inc. v. Uptown Prods., 54 F. Supp.2d 347 (S.D.N.Y. 1999); Drake v. Benedek Broad Corp.,

2000 WL 156825 (D.Kan. Feb. 9, 2000). Even in these cases, parties opposing release had to seek and obtain
a protective order preventing dissemination of videotape depositions of private persons.

31 209 F.R.D. 295 (N.D.N.Y. 2001).
32 Id. at 298.
33 Id.
34 See also, Hawley v. Hall, 131 F.R.D. 578 (D.Nev. 1990).
35 225 F.R.D. 113 (S.D.N.Y. 2004).
36 Condit v. Dunne, 225 F.R.D. at 118-119.



9

White Paper

law firms maintain their own deposition banks, particularly for expert depositions, and
frequently share them with like-minded practice groups in other firms. Again, many of
these depositions have never been filed with a court. 

Attorneys need to be aware of the pitfalls in sharing depositions with colleagues. On the one
hand, FRCP 26(a)(2)(B)(v) requires a party that employs an expert in its case to provide the
other side with a list of all cases for which the expert has testified or has been deposed in the
previous four years. It only follows that opposing counsel will seek those depositions, and
also go back beyond four years to dig up as many of the expert’s depositions as can be found. 

The rules seem to encourage this practice of deposition sharing, but on the other hand,
many depositions contain information subject to a protective order or reveal private matters
involving the deponent or someone other than the deponent. Disclosure of this
information to another party can violate protective orders, common law privacy rights, 
as well as federal and state statutes dealing with the disclosure of financial, personal and
health-related information.

Privacy rights
Sharing or publicizing a deposition in a certain case may give rise to the tort of invasion of
privacy. Federal courts, applying the state’s law where the cause of action is located, will
hear and rule on such a cause of action where the right to privacy is guaranteed by that
state’s constitution.37 For instance, in Gonzalez v. Spencer,38 a juvenile brought civil rights
action against a lawyer, her law firm and county alleging that defendants violated his
constitutional right to privacy when the lawyer gained access to his juvenile court case file
and used the file in two depositions without first petitioning the juvenile court. The Ninth
Circuit found that Spencer’s failure to petition the court for the plaintiff's juvenile
depositions violated state law, warranting further proceedings in the district court.

Federal courts have placed the burden on lawyers to redact personal information from
depositions, pleadings and motions filed with the court.39 Lawyers should apply that same
practice when sharing depositions and, at a minimum, redact personal information before
turning over the depositions to others.

Protective orders

Confidentiality is often the subject of a court-endorsed protective order relating to
confidentially. Statutes require a court reporter to be an officer of the court,40 an individual
authorized to administer oaths under state or federal law.41 As an officer of the court, the
court’s protective order applies to the reporter and the reporter is subject to the authority 
of the court to enforce its orders. Conversely, a video technician is not required to be an
officer of the court; however, the video technician should, like the officer of the court, be
unbiased and should certify the completeness and accuracy of the video for foundation
purposes. In addition, the video technician must be supervised by an officer of the court if

Ground rules for access, use and sharing of digital depositions

Federal courts have placed
the burden on lawyers to
redact personal information
from depositions, pleadings
and motions filed with the
court. Lawyers should apply
that same practice when
sharing depositions.

37 See, Trujillo v. City of Ontario, 428 F.Supp.2d 1094, 1119-1120 (C.D.Cal. 2006), citing Hill v. National College
Athletic Association, 7 Cal.4th 1, 39-40, 865 P.2d 633 (Cal. 1994).

38 2003 WL 21674704 (9th Cir. 2003). Other states have statutes that mandate that certain files remain sealed.
For instance, matrimonial actions filed in New York state are always sealed; only the court, parties and their
counsel have access to their files. NY Domestic Relations Law § 235.

39 E-Government Act of 2002, 44 U.S.C. § 3501 et seq (see § 205(c)(3) – Privacy redaction of e-filings in
Federal Courts). Consult the local rules of each federal district court concerning its redaction rules.

40 FRCP 30(b)(5). 
41 FRCP 28.
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Best practices should 
be followed to limit any 
potential claims against 
either a court reporter 
or anyone for any liability
resulting from the release 
of personal information.

they are not actually an officer of the court himself or herself.42 Whether an officer of the
court, or a subordinate of an officer of the court, reporters and videographers are subject to
the court’s control and bound by protective orders. 

A court reporter, videographer or attorney who violates a protective order by disclosing
confidential information may be subject to civil contempt. In a civil contempt proceeding,
“[t]he moving party has the burden of showing by clear and convincing evidence that 
the contemnors violated a specific and definite order of the court.”43 A court may exercise 
its civil contempt power for one or both of two purposes: “to coerce the [party] into
compliance with the court’s order, and to compensate the complainant for losses
sustained.”44 A party may be held in contempt even if its conduct was not willful.45

Furthermore, it is wise to remember that a protective order is effective until lifted and 
does not expire automatically with the passage of time or at the dismissal of the lawsuit.46

A transcript covered by a protective order may not be disclosed in a subsequent or ancillary
proceeding without first getting the order lifted in the first case.47

Best practices

Best practices should be followed to limit any potential claims against either a court reporter,
counsel or anyone resulting from the release of personal information contained within a
deposition. Merrill promotes the following best practices to protect you from ethical troubles
or liability:

1. Keep depositions secure and confidential.48 Follow the rules and the underpinnings
of the confidentiality of discovery depositions regarding safeguarding deposition
transcripts. Clearly, this prohibits the reporter or counsel from personally speaking
about what was heard in a deposition or further disseminating such information.

2. Establish office policies and procedures to ensure that depositions in your firm’s
possession are stored, handled and disseminated securely and properly at all times.
This includes training of attorneys and staff on proper methods of redaction,
particular privacy laws in their state’s jurisdiction, and reviews and approvals by
appropriate persons in the firm of each deposition that will be disseminated or
shared.

3. Send or accept deposition transcripts with care. Include password protection for 
e-mail delivery, Web delivery, secure digital repositories, etc. Prior to Web hosting or
downloading to a digital repository, obtain the permission of both the attorneys for all
parties and the deponent.49 This practice works to limit any potential liability or ethical
violations by obtaining the consent of all involved prior to disclosure. 

42 FRCP 30(c).
43 F.T.C. v. Affordable Media, 179 F.3d 1228, 1239 (9th Cir.1999).
44 United States v. United Mine Workers of America, 330 U.S. 258, 303-304, 67 S.Ct. 677, 91 L.Ed. 884 (1947).
45 Reno Air Racing Ass’n v. McCord, 452 F.3d 1156, 1130 (9th Cir.2006).
46 Phillips v. Goodyear, 2008 WL 251970 (S.D.Cal. 2008)(slip opinion).
47 Phillips v. Goodyear, 2008 WL 251970 (S.D.Cal. 2008)(slip opinion).
48 National Court Reports Association (“NCRA”) Ethical Rule 4.
49 NCRA Position Statement August, 2007.
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Careful consideration of 
who has the right of access
to a certain deposition,
along with the deponent’s
right to privacy, can help
avoid any pitfalls in the 
misuse or sharing of the
deposition.

4. When e-mailing depositions, do so in a secure environment, using encryption or
some protocol to safeguard the contents of what is being delivered. When e-mailing
transcripts to an attorney, they must be password-protected, receipted and the
password sent by a second e-mail.50 This assures confidentiality and security. 

5. Consent for any re-release requires written or formal consent from all the parties,
counsel and the court when applicable. If you practice the policy of obtaining
consent from all parties and the deponent before any type of disclosure to anyone else,
then the potential for ethical problems or potential liability is nearly eliminated. 

6. When there is concern regarding the content, proactively seek and obtain a
protective order. If there is a protective order in effect covering information, be sure
that all copies of the transcript, as well as any other medium in which the information
is held (videotape contents), have some conspicuous notice thereon indicating that
they are under a protective order and be aware that protective orders do expire. On the
first page of the notes, the front page of every printed transcript and the covering of
any video storage device, indicate that the transcript or contents are subject to a
protective order and may not be copied or further disseminated.

7. Before sharing expert depositions with colleagues or legal associations, redact
personal, financial, health-related and other information where the deponent has a
reasonable expectation of privacy in the deposition.

These few steps should prevent embarrassing situations, ethical problems and eliminate
potential liability resulting from improper disclosure or dissemination. 

Summary

Digital depositions, and their ease of use and dissemination, present unique challenges to
attorneys, legal staff and court reporters. Careful consideration of who has the right of
access to a certain deposition, along with the deponent’s right to privacy, can help avoid
any pitfalls in the misuse or sharing of the deposition.

Ground rules for access, use and sharing of digital depositions

50 NCRA Advisory Opinion 37.
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